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(ii) Any pertinent analysis of an ex-
hibit may be included in a brief. 

(2) If a brief exceeds 20 pages, it must 
contain: 

(i) A table of contents and of points 
made, with page references; and 

(ii) An alphabetical list of citations 
to legal authority, with page ref-
erences. 

§ 45.60 What are the requirements for 
the ALJ’s decision? 

(a) Timing. The ALJ must issue a de-
cision within the shorter of the fol-
lowing time periods: 

(1) 30 days after the close of the hear-
ing under § 45.58; or 

(2) 90 days after issuance of the refer-
ral notice under § 45.25(c), 7 CFR 
1.625(c), or 50 CFR 221.25(c). 

(b) Content. (1) The decision must 
contain: 

(i) Findings of fact on all disputed 
issues of material fact; 

(ii) Conclusions of law necessary to 
make the findings of fact (such as rul-
ings on materiality and on the admissi-
bility of evidence); and 

(iii) Reasons for the findings and con-
clusions. 

(2) The ALJ may adopt any of the 
findings of fact proposed by one or 
more of the parties. 

(3) The decision will not contain con-
clusions as to whether any preliminary 
condition or prescription should be 
adopted, modified, or rejected, or 
whether any proposed alternative 
should be adopted or rejected. 

(c) Service. Promptly after issuing his 
or her decision, the ALJ must: 

(1) Serve the decision on each party 
to the hearing; and 

(2) Forward a copy of the decision to 
FERC, along with the complete hearing 
record, for inclusion in the license pro-
ceeding record. 

(d) Finality. The ALJ’s decision under 
this section will be final, with respect 
to the disputed issues of material fact, 
for any Department involved in the 
hearing. To the extent the ALJ’s deci-
sion forms the basis for any condition 
or prescription subsequently included 
in the license, it may be subject to ju-
dicial review under 16 U.S.C. 825l(b). 

Subpart C—Alternatives Process 

§ 45.70 How must documents be filed 
and served under this subpart? 

(a) Filing. (1) A document under this 
subpart must be filed using one of the 
methods set forth in § 45.12(b). 

(2) A document is considered filed on 
the date it is received. However, any 
document received after 5 p.m. at the 
place where the filing is due is consid-
ered filed on the next regular business 
day. 

(b) Service. (1) Any document filed 
under this subpart must be served at 
the same time the document is deliv-
ered or sent for filing. A complete copy 
of the document must be served on 
each license party and FERC, using: 

(i) One of the methods of service in 
§ 45.13(c); or 

(ii) Regular mail. 
(2) The provisions of § 45.13(d) and (e) 

regarding acknowledgment and certifi-
cate of service apply to service under 
this subpart. 

§ 45.71 How do I propose an alter-
native? 

(a) General. To propose an alter-
native, you must: 

(1) Be a license party; and 
(2) File a written proposal with OEPC 

within 30 days after the deadline for 
the bureau to file preliminary condi-
tions or prescriptions with FERC. 

(b) Content. Your proposal must in-
clude: 

(1) A description of the alternative, 
in an equivalent level of detail to the 
bureau’s preliminary condition or pre-
scription; 

(2) An explanation of how the alter-
native: 

(i) If a condition, will provide for the 
adequate protection and utilization of 
the reservation; or 

(ii) If a prescription, will be no less 
protective than the fishway prescribed 
by the bureau; 

(3) An explanation of how the alter-
native, as compared to the preliminary 
condition or prescription, will: 

(i) Cost significantly less to imple-
ment; or 

(ii) Result in improved operation of 
the project works for electricity pro-
duction; 
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(4) An explanation of how the alter-
native will affect: 

(i) Energy supply, distribution, cost, 
and use; 

(ii) Flood control; 
(iii) Navigation; 
(iv) Water supply; 
(v) Air quality; and 
(vi) Other aspects of environmental 

quality; and 
(5) Specific citations to any scientific 

studies, literature, and other docu-
mented information relied on to sup-
port your proposal, including any as-
sumptions you are making (e.g., re-
garding the cost of energy or the rate 
of inflation). If any such document is 
not already in the license proceeding 
record, you must provide a copy with 
the proposal. 

§ 45.72 What will the bureau do with a 
proposed alternative? 

If any license party proposes an al-
ternative to a preliminary condition or 
prescription under § 45.71(a)(1), the bu-
reau must do the following within 60 
days after the deadline for filing com-
ments to FERC’s NEPA document 
under 18 CFR 5.25(c): 

(a) Analyze the alternative under 
§ 45.73; and 

(b) File with FERC: 
(1) Any condition or prescription that 

the bureau adopts as its modified con-
dition or prescription; and 

(2) Its analysis of the modified condi-
tion or prescription and any proposed 
alternatives under § 45.73(c). 

§ 45.73 How will the bureau analyze a 
proposed alternative and formulate 
its modified condition or prescrip-
tion? 

(a) In deciding whether to adopt a 
proposed alternative, the bureau must 
consider evidence and supporting mate-
rial provided by any license party or 
otherwise available to the bureau, in-
cluding: 

(1) Any evidence on the implementa-
tion costs or operational impacts for 
electricity production of the proposed 
alternative; 

(2) Any comments received on the bu-
reau’s preliminary condition or pre-
scription; 

(3) Any ALJ decision on disputed 
issues of material fact issued under 

§ 45.60 with respect to the preliminary 
condition or prescription; 

(4) Comments received on any draft 
or final NEPA documents; and 

(5) The license party’s proposal under 
§ 45.71. 

(b) The bureau must adopt a proposed 
alternative if the bureau determines, 
based on substantial evidence provided 
by any license party or otherwise 
available to the bureau, that the alter-
native: 

(1) Will, as compared to the bureau’s 
preliminary condition or prescription: 

(i) Cost significantly less to imple-
ment; or 

(ii) Result in improved operation of 
the project works for electricity pro-
duction; and 

(2) Will: 
(i) If a condition, provide for the ade-

quate protection and utilization of the 
reservation; or 

(ii) If a prescription, be no less pro-
tective than the bureau’s preliminary 
prescription. 

(c) When the bureau files with FERC 
the condition or prescription that the 
bureau adopts as its modified condition 
or prescription under §§ 45.72(b), it must 
also file: 

(1) A written statement explaining: 
(i) The basis for the adopted condi-

tion or prescription; and 
(ii) If the bureau is not adopting any 

alternative, its reasons for not doing 
so; and 

(2) Any study, data, and other factual 
information relied on that is not al-
ready part of the licensing proceeding 
record. 

(d) The written statement under 
paragraph (c)(1) of this section must 
demonstrate that the bureau gave 
equal consideration to the effects of 
the condition or prescription adopted 
and any alternative not adopted on: 

(1) Energy supply, distribution, cost, 
and use; 

(2) Flood control; 
(3) Navigation; 
(4) Water supply; 
(5) Air quality; and 
(6) Preservation of other aspects of 

environmental quality. 
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